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Drips and Disputes: Unraveling the
Responsibility for Upstairs s
)
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Itis not always clear whetherwateringress results from defective common property, orwhetherit is originating
fromanotherlot, usually beingthe lot directly above. Generally, where wateringressis being caused by another
lotowner, itis due to renovation works being carried outin that otherlot. For a lot owner orowners corporation
suffering from wateringress suspected to be coming from anotherlot, the correct course of action will dependon
the specificcircumstancesin each instance of wateringress. However, below are some potential scenarios that
may be applicable.

Claim against lot ownerwhere there is a by-law for renovation works

If a lotowneris carrying out works that are authorised by a by-law and those works are causing wateringressin
anotherlot, the by-law will transfer the repairand maintenance responsibilities for the parts of the common
property affected by the renovation onto that lot owner. An owners corporation may thereforeseek ordersinthe
NSW Civil and Administrative Tribunal (“Tribunal”) pursuant to section 132 of the Strata Schemes Management
Act (“SSMA”) that the lot owner performs work to repairthe damage, or seek orders to enforce the by-law and
establishthatthe lot ownercausingthe damage isliable forany associated damage tolotor common property.

Alternatively, ifan owners corporationis not assisting alot owner suffering damage as aresult of renovation
works beingcarried outin anotherlot, a lot ownermay file an application seeking orders pursuant to sections 232
and 241 of the SSMA that the owners corporation must take steps to enforce the by-law pursuantto sections 146
and 147 of the SSMA.

Claim against lot owner where renovation works are unauthorised

If a lotowneris carrying outrenovation works that are causing wateringressinanotherlot, and these have not
been authorised by special resolution of the owners corporation atageneral meeting, the owners corporation
can seek orders pursuant to section 132 of the SSMA that the works be removed and the damage rectified, or
that the costs of repairs of the damage and any associated costs, includinginsurance and legal costs, be paid to
the lot ownersuffering the wateringress.

Claim against lot ownerin nuisance

Alternatively, alot owneror owners corporation suffering from wateringress arising from within anotherlot may
consider bringing a claim against that lot ownerin private nuisance, or pursuant to section 153 of the SSMA.
Section 153 providesthata lotowner must not use or enjoy a lot which causes a nuisance or hazard to the
occupierofanotherlotin the scheme. Thisdutyisinterpreted by reference to general principles of common law
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nuisance, the mostsignificant of which being that the nuisance must be both substantial and unreasonable,
pursuantto Hargravev Goldman [1963] HCA 56. In the context of nuisance occasioned by damage to property, it
must be reasonably foreseeablethatthere is arisk of damage to property if the use of the wrongdoer’sland
which amountsto the nuisance is continued. Further, pursuant tothe Supreme Court’s decision in Melaleuca
Estate Pty Ltd v Port Stephens Council [2006] NSWCA 31, itwas found that water discharge could be defined asa
nuisance, and each instance of water discharge could be a separate legal wrong.

Claim against owners corporation to repair and maintain common property

Please note thatin any of the above three scenariosthe applicant would need to provide compelling expert
evidence that the wateringress was actually being caused by renovation works or otherwise defective lot
property. Thisis because the assumptionin each case would be that there would have to be some defective
element of the common property to be lettingthe waterin, evenin circumstances where there was some
contributiontothe wateringress by defectivelot propertyinanotherlot. The waterproofing membrane, screed,
concrete slab, and otherstructural elementsinascheme are all common property, and failure of these elements
isthe cause of wateringressinthe majority of cases.

Insurance claim for burst water pipes

Generally speaking, the owners corporation’sinsurer will not coverinsurance claims arising from faulty
workmanship associated with renovationsinthe lotabove. Similarly, wateringress from the lot above that arises
as a result of normal wear and tear will also not be covered by the owners corporation’sinsurer. This leaves the
owners corporation exposed to bearing the costs of dealing with any potential damage to common property
caused by wateringressarising from within alot. Toread more about insurance claims forburst pipes, check out
our article Burst Pipes and Strata Insurance.

In summary, wateringress will only be found to be the responsibility of anotherlot ownerif the leak arose from
withinthe otherlot, and usually will only be anotherlot owner’s responsibility if renovation works are being
carried out inthat otherlot. Otherwise, the claim should usually be made against the owners corporation forits
failure torepairand maintain common property in the scheme.

If you find yourselfin such astrata dispute, feel free to reach out for some advice and assistance from our North
Sydney Stratalawyers.
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